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EXTEMPORE JUDGMENT
1. HER HONOUR:  This matter comes before me today for determination as to whether or not I should make an order pursuant to s 40 of the Land and Environment Court Act 1979 (NSW) (LEC Act) imposing an easement permitting the discharge of stormwater from the Applicants’ land via an easement over the Respondent's land, both parcels of land being relevantly located at Chester Hill.  
1. The parties have, through the course of the Court's processes, engaged with each other in relation to the terms and scope of any proposed easement, including undertaking a Court-appointed mediation, which has resulted in the parties reaching an agreement as to the terms of the easement together with the terms of any other consequential orders. Such agreement is contained in the final orders which have been prepared, forwarded to me and signed by the legal representatives of both parties (Final Orders).  I am satisfied that the provisions of s 40 of the LEC Act are engaged insofar as the Applicants in these proceedings have commenced an appeal in relation to the grant of a development consent, and those proceedings comprise an application against the Canterbury-Bankstown Council (Council) in proceedings 2024/00347318 (Class 1 Proceedings).
1. Accordingly, it is appropriate for me to consider whether or not an order should be made pursuant to s 88K of the Conveyancing Act 1919 (NSW) (Conveyancing Act) as per the provisions of s 40(4) of the LEC Act.
1. Section 88K(1) provides that I may make an order imposing an easement over land if the easement is reasonably necessary for the effective use or development of other land that will have the benefit of the easement.  In this case, I am satisfied, based upon the material contained in the Affidavit of Mr Briggs sworn 29 May 2026 and the documents exhibited to that affidavit, that the land the subject of the development application (Subject Land) is land that falls towards its north‑western boundary where it adjoins the premises of the Respondent such that the low point for the purposes of discharge of stormwater is in the north‑western corner of the Subject Land.  Adjacent to the low point on the Subject Land is a pipe drainage system for stormwater within a pipe of no less than 300 mm in diameter, that then runs with the fall of the Subject Land through the Respondent's land in a manner that it then connects with the Council's drainage system in Woodville Road by gravity.
1. I am satisfied, having regard to the identification of the Council's position in both the Notice of Determination it issued on 10 October 2024 in relation to the appeal the subject of these proceedings and the Council's Statement of Facts and Contentions in Reply filed in the Class 1 Proceedings on 17 December 2024, that the Council considers that it is not only desirable but necessary that stormwater (apart from rainwater collected in the basement car park and the driveway) be discharged via a gravity feed to Council's stormwater system.  Therefore, I find that it is reasonably necessary for the effective use or development of the Subject Land that the easement as identified in the Final Orders is imposed.
1. I may only make such order, however, if I am satisfied of the matters set out in s 88K(2) of the Conveyancing Act. Firstly, in subs (2)(a), that the use of the land having the benefit of the easement will not be inconsistent with the public interest.  The use of the Subject Land having the benefit of the easement is for the purposes of a childcare centre, which is development that is permissible with development consent.  I therefore find that it is consistent with the public interest.
1. Secondly, in subs (2)(b), that the owner of the land to be burdened by the easement and each other person having an estate or interest in that land that is evidenced by an instrument registered under the General Register of Deeds or the Register kept under the Real Property Act 1900 (NSW) can be adequately compensated for any loss or other disadvantage that will arise from the imposition of the easement. Based on the material available to me, I am satisfied that the only person who has an interest in the land that is burdened by the easement is the Respondent in these proceedings, namely, Strata Plan 32407.  In relation to that interest, I have been provided with a valuation report which indicates that the easement in the terms proposed in the Final Orders would have a market value of $58,000.  The Final Orders propose that the Respondent be paid $85,000 in compensation for the easement and in exchange for instruments in registrable form duly executed to the satisfaction of the Registrar General. In those circumstances, I am satisfied that the Respondent has been adequately compensated for any loss or other disadvantage.
1. And thirdly, in subs (2)(c), that all reasonable attempts have been made by the applicant for the order to obtain the easement or an easement having the same effect but have been unsuccessful. In that regard, I am satisfied that at the time the proceedings were commenced, the Applicants had engaged with the owners, that is the Respondent, and that at the time the proceedings were commenced, the Applicants’ representative had commenced discussions with the Respondent’s strata manager for a grant of easement, and that those discussions continued with the Respondent's legal representative. At the time the proceedings were commenced, a satisfactory agreement had not been reached.  However, I also observe that those discussions have continued since the commencement of proceedings and through a Court-facilitated mediation process, negotiations for the grant of the easement have culminated in the Final Orders which now come before me.
1. For those reasons, I am satisfied that the preconditions to the exercise of that power pursuant to the provisions of s 88K(1) and (2) of the Conveyancing Act have been met and that I have the power to make the orders in the Final Orders.
1. Finally, pursuant to the provisions of s 88K(3), (4), and (5) of the Conveyancing Act, I am required to specify in the order the nature and terms of the easement.  I am to provide for an order for payment of the compensation, and I am required to make an order for the payment of costs. The Final Orders make provision for each of those three requirements.  Order 1 specifies in terms the form of the easement which has been agreed between the parties and identified on a plan which appears to be in registrable form to enable the registration of the easement upon the land owned by the Respondent in favour of the Applicants. Order 2 requires the payment of the agreed sum of compensation in the amount of $85,000. Order 3 requires the Applicants to pay the Respondent's costs of the proceedings in such sum that is agreed or assessed. Order 4 provides that the Applicants are not to carry out any work on the Respondent's land or otherwise exercise any right under the easement in Order 1 until such time as the easement has been recorded on the common property on the Respondent's land by the New South Wales Land Registry Services and the Applicants have complied with Orders 2 and 3 which are the payment of legal costs and the payment of compensation.
1. With an amendment to Order 2, that requires the compensation referred to in that order to be paid within 14 days of the date of registration of the easement, I am satisfied that the Final Orders are appropriate to be made in the circumstances.
1. For those reasons, I make orders in accordance with the Final Orders which I attach to these reasons and that I enter in the Court records. 
Orders
1. The Court orders:
1. Pursuant to section 88K of the Conveyancing Act 1919 (NSW) impose an easement drain water (Easement) in the form contained in the document at Annexure A over the common property of the servient tenement known as 124 Gurney Road Chester Hill NSW 2162 and comprised by the common property and the rear courtyards to Lots 14 & 15 in Strata Plan No 32407, for the benefit of the dominant tenement known as 118-122 Gurney Road Chester Hill NSW 2162 (shown in Folio Identifiers 13/15033, 14/15033, and 15/15033).
1. Pursuant to subsection 88K(4), the Applicants are to pay the Respondent the sum of $85,000.00 compensation for the Easement in exchange for instruments in registrable form duly executed to the satisfaction of the Registrar General. The compensation is to be paid to the Respondent within 14 (fourteen) days from the date of registration of the Easement.
1. The Applicants are to pay the Respondent’s costs of these proceedings in such sum as is agreed or assessed.
1. The Applicants are not to carry out any work on the Respondent’s land or otherwise exercise any right under the Easement in order (1) until such time as the Easement has been recorded on the common property title on the Respondent’s land by the NSW Land Registry Services, and the Applicants have complied with orders (2) and (3).
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